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Copyright Law Overview 


Copyright law can be thought of in three parts: What kinds of “things” can be copynghted? 
How does one get a copyright in those things? And wnat rights does a copyrignt owner 
have? 


Note that just because something is the “kind of thing® that can have a copyright does not 
necessarily mean that it does have a copyright. For example, a “Shakespeare play’ is the 
kind of thing that can be copyrighted, but it has long since passed into the public domain (in 
fact, it was written at a time in English history when there was no such thing as “copynght’ in 
any event). 


What kinds of things can be copyrighted? 


Copynght applies to “original works of authorship.” That phrase has historically been given 2 
very broad reading, so that quite a lot of things are at least potentially subject to copynght 
protection. The Copynght Act lists examples of types of ‘works’ that qualify: literary works: 
musical compositions; dramatic works; pantomimes and chcreographic works: pictonal. 
sculptural, and graphic works; audio-visual works; sound recordings; and architectural 
works. Even these fairly extensive examples do not convey the full extent of copyright's 
scope. For example. 


(1) “literary works" includes not only what would ordinarily de thought of as ‘literature’ 
(Novels, poems, stones, essays, etc.) but also any ‘works expressed in words numbers. 
or other verbal or numencal symbols or indicia.” which includes computer programs ana 
occasionally even things like lists of company inventory numbers. 

(2) “Musical compositions" includes both lyncs and melody or tune. 

(3) “Dramatic works’ includes things like plays. screenplays, and TV scripts. 

(4) "Pantomimes and choreographic works’ includes ballets, dances, or mime skits. 


(8) “Pictonal, sculptural. and graphic works’ includes not only paintings, drawings, and 
prints, but also sculpture, maps, diagrams, biueprints, and other technical drawings. 


(6) “Audio visual works’ includes moves, film stnps. slide presentations, and presumably 
multimedia CD-ROM packages. 
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(7) “Sound recordings” includes the actual sounds in a recording—that is, the particular 
tempo, arrangement, dynamics, and so on, as distinct from the musical composition. A 
“musical composition” can exdst solely as sheet music; but a “sound recording” has to be 
an actual record of sound: vinyl record, audio-cassesste tape, audio CD, etc. 


(8) “Architectural works” includes the design of a building, as represented by the building 
itself, or by the plans. The plans would also be copynghtable as a “pictorial, sculptural, 
and graphic work’ (in this case, a pictorial or graphic work). 


What cannot be copyrighted? 


The list of things that are potentially subject to copyright’s protection is so extensive that 
people often wonder what isn't copynghted. Things that are not copyrighted include: 


e Ideas and facts 

e Works whose copyright term has expired 

e Works of the U.S. Goverment 

e Laws (statutes, cases, regulations, constitutions) 

e Things authors have dedicated to the public domain 


The Copynght Act specifies that 


“In no case does copyright protection extend to any idea. procedure. process, 
system, method of operation. concept, principle, or discovery.” 


In other words. if you have a great idea and write it up in an article, others are free to taik 
about and write about your idea—they just cant copy any substantial part of the words in 
your article to do so. The same thing applies to “facts.” which would fall in the area of what 
the law calls “discoveries.” If you as a histonan leam amazing things about some histoncal 
event, things that no one else knows, you may write an article about the event, and you may 
stop others from reproducing your article's words, but you may not stop others from shanng. 
talking about, writing about, etc. the new facts that you discovered. 


The list of potentially copyrightable things is limited to potentially copynightable things. A 
novel may be copyrighted, for example, but if the term of copyright has expired, then the 
novel ‘falls into the public domain” and thereby loses all copynght protection. Works in the 
public domain may be freely copied in whole or in part. 


The exact term of a copyrighted work depends on when it was written or published. In 
general, before 1978 (when the law was changed) copyright lasted for 28 years, and could 
optionally be renewed for a second term of 28 years—a possible 56 years total. After 1978, 
the term is no longer a fixed number of years but lasts for the lifetime of the author plus 
another 50 years. Proposals are aficat to lengthen that term to ‘life plus 70 years." 


One reason for the change from a fixed term of years, to a variable term that depends on the 
author's life span, is that all of an author's works will go into the public domain at one time— 
50 years after the author's death. 
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Also, when a book or other copyrighted work has been published for at least 75 years, you 
can write to the Copyright Office and ask whether the Office has any record that the author is 
living or dead. If the Office has no such records, you may conclusively presume that the 
author has been dead for at least 50 years and you cannot be sued even if this presumption 
later tums out to be wrong. 


Another big exception to copyright is “works of the U.S. goverment.” U.S. Government 
reports, memos, documents, rules, agency publications, and the like are not copyrighted 
and may be freely copied and used by anyone. If you want to repackage and sell IRS 
bulletins on tax law or Agriculture Department booklets on milking cows, you may (cthers 
have). ; 


State governments are not prevented from copyrighting their materials by the Copynght Act 
But court decisions have long since established that “laws” (including statutes, court 
opinions, and regulations) are in the public domain. And as a practical matter, most states 


do not attempt to assert copyright over anything except perhaps computer software or other 
high-cost items 


How do you get a copyright? 


You don't “get” a copyright; this is a common misconception. You either “have” a copynght 
or you don't. If you create something original that is copyrightable, and you “fx’ 't in some 
medium of expression (write it down; sing it into a tape recorder; video tape it: etc.) then 
whatever you created is copyrighted as soon as it is “fixed.” If you are wnting the great 
Amencan novel on your word processor, then the novel is being copynghted as you enter it 
into your computer Computer entry, even into the computer's temporary memory. is usually 
considered ‘fixed" enough for copynght purposes, and most definitely ts “fixed” when it is 
saved to a hard disk. If you like to wnte with a pencil, wnatever you wmte is being copynghted 
as it is being wntten—writing with a pencil is a kind of “fation.” 


Of course, if you are copying something created by someone else, then the “something” you 
are copying is not original to you. Hence you would not be creating a copynghted work in that 
circumstance 


So what do people contact the Copyright Office for? 


You may, if you like, register a copynght with the Copyright Office. That requires a two-page 
form and (currently) a $20 fee. But registering a copynght is not the same thing as having a 
copyright Remember you have a copynght whenever you fk an onginal work of 
authorship—write it down, record it, etc. Registration is handy for a few reasons. though far 
from essential. If you think you might ever sue anyone for copyright infringement, registenng 
early offers some advantages in the amount of damages you might be able to collect. 


What is the meaning of the little phrase: “© 1997 M. Smith”? 


The expression “© 1997 M. Smith” or its equivalent “Copyright 1997 M. Smith’ or “Copr. 
1997 M. Smith,’ is called the “copyright notice.” At one time, you were required to put such 
a notice on any work you wanted to protect whenever you published the work. Others who 
saw @ published work without such a notice were entitled to treat the work as being in the 
public domain. 
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The original thinking behind the requirement was to put others “on notice” that you intended 
to preserve your copyright rights. In other words, our law carried a presumption that a 
published work was not copyrighted unless it carried the copyright notice. 


Since 1989, however, our laws no longer require a copyright notice. At that time we reversed 
the presumption: the current presumption is that any work, published or not, is copyrighted 
by its author, unless the author indicates the contrary. Sometimes people do indicate the 
contrary by noting ‘This article may be freely copied,” or “this article may be copied and 
distributed for educational purposes, as long as attribution is given to the author and a fee no 
higher than the cost of copying is charged,” or “This program is shareware; it may be copied 
without limitation, but if you use it for more than 30 days you are required to pay the author 
$25," etc. 


But in the absence of any such an indication, one must presume that if a work is the kind of 
thing that can be copyrighted. it is copyrighted. 


Among other interesting consequences of this rule is the fact that every single (non-trival) 
piece of e-mail sent over the intemet is copyrighted unless it says otherwise. Ditto with Web 
pages. Usenet newsgroup postings, and the like. 


What Rights Does a Copyright Owner Have? 


Copynght owners have five basic rights and a sith extraordinarily complicated right: 
1. to reproduce the work; 

2. to prepare derivative works based on the work; 

3. to distribute copies of the work to the public: 


4 to perform the work publicly (if it is the kind of thing that can be “performed, ' like a song 
or a play or a move, and if it is not a “sound recording’—more on this complicated 
subject appears below) 


5. to display the work publicly; and 


6. ff it is a “sound recording,” to perform the work publicly by means of a ‘digital audio 
transmission.” 


“Reproduce” means “copy.” The term applies to almost any instance of copying, including 
the making of a single copy of an article from a magazine by photocopying it, or downloading 
pages from a Web site, or scanning an image into digital form. Some of these activities do 
net necessarily infringe the copynght owner's rights because they might be considered a “fair 
use” of the work (discussed below). But they all constitute “reproduction” and hence at least 
raise the question of whether they infringe any copyrights. 


“Derivative works’ includes anything that is “based upon one or more preexisting works, 
such as a translation, musical arrangement, dramatization, fictionalization, motion picture 
version, ... or any other form in which a work may be recast, transformed, or adapted.” 
When a movie company wants to make a movie version of a book, the company must get 
the book author's permission because otherwise the company would violate the author's 
night to make denvative works. Similarly, anyone seeking to translate a book into ancther 
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language must also seek the author's permission or else infringe the author's right to make 


Authors have the right to say when and how their works will be “distributed to the public.” 
Obviously, this right wes written into the law when the principal means of making money was 
to produce multiple copies of a work and “distribute” them (i.e., efther sell, or rent, or lend, 
etc.) to the public. This continues to make sense when we think about books, CD's, video 
cassettes, and other tangible embodiments of copyrighted works. 


It makes less sense when we think about information that is “posted” toa Web site. This sort 
of thing obviously wasn't contemplated when the current Copyright Act was adopted in 
1976. Technically, the person doing the posting is not really “distributing” anything because 
they are just making a copy onto a Web-accessible machine. Moreover, the poster is not 
really making “copies” at all—f anything, it would be those who visit the site who make the 
“copies.” So that leaves a bit of a question as to whether “posting” to a Web site constitutes 
“public distribution of copies.” 


The few indications we have so far are that courts will very likely interpret the Copynght Act's 
language so that “posting” would indeed constitute “public distribution.” If so, that woulc 
mean that posting another's copyrighted work on a Web site without permission would be 
an infringement of the copynght owner's right of “public distnbution.” 


Posting on dorm room walls, on the Web 


Among other things, this is counter-intuitive to many people. It is fairly common today ‘or. 
say, a student to cut out a poster or picture of a movie star or Star Trek episode or similar 
thing and post it on a college dorm wall. Understandably, when students also have a “home 
page" on the Web, they think of doing the same thing there’ getting a digital copy of a poster 
or picture and posting it on their Web site. They often want to know ‘What's the difference? If 
it's postec on my dorm wall, or posted on my Web site—wno cares?” 


Again. we do not have clear answers as to haw courts would hancle this situation. but my 
own instincts are that there are significant differences. Posting a physical copy of a picture on 
a dorm-room wall would be considered a “display” of the picture. but would not be a pubiic 
display. The copyright owner can only object to public displays, so there would be no 
infnngement in the dorm-room case. Posting something to a Web site. however, as noted 
above, is likely to be seen as a “distribution” of the work. or perhaps a “display” of the picture. 
Either way, it would almost certainly be considered a public distribution or display, and hence 
it would be an infringement of the copyright owner's nights. 


Public performances of music and sound recordings 


Perhaps the most counter-intuitive night of copynght owners is to object to the “public 
performance’ of their works. “Perform” onginally meant what most people think it means: 
putting on a play, for example, or singing a song. But over the years it has acquired a more 
technical meaning. It now means something like “making use of a work that unfolds through 
time.” 


For example, playing a CD on a CD machine is a “performance” of the works on the CD. 
Playing a video tape on a VCR is a performance of the movie (as is showing the movie in a 
movie theater, of course). Even if the “performing’ is, as it is in these cases, only being done 
by a machine, it is still defined as a “performance” for copynght purposes. BUT: remember 
that the only right a copynght owner has is to object to public performances. That is why 
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playing a CD or video tape at home does net violate the copynght owner's rights—playing 
these things at home is a “performance” for copyright purposes, but it iS a private, not a 
public, performance, and so it is not an infringement of anybody's nights. 


Sound recordings: not the same as “musical compositions” 


Another thoroughly non-intuitive feature of authors’ rights is that although authors have a 
general right to object to public performances of their works, they do not have that right with 
respect to “sound recordings” specifically. 


The typical “record” of music, whether on LP, tape, CD, or whatever, actually carries two 
copyrights. One is on the musical composition—the song, plus melody—and a second is on 
the way the particular sounds are preserved on the record—the arrangement, tempo. 
dynamics, harmonics, tonal variations, sound “color,” and so on. If you look at the label on 
CDs and tapes, you will often see two copyright “notices,” one with a “c’ in a circle, like “©.” 
and the other with a “p” in a circle (for which my word processor does not have the matching 
symbol). The “c" notice is for the musical composition (song, tune, etc.). The “p” notice is for 
the sound recording (and stands for “phono-record’). 


Let's take an example of how that works out in practice. Suppose that “discotheques” or 
“discos” still exist (| have no idea whether they do or not). At a given disco, the propnetor 
plays a CD of 2-Live Crew singing “Margueritaville” by composer Jimmy Buffet. The disco !s 
open to the public 


Are any nghts infringed? Yes: Buffet is the owner of the copyright on the musice 
composition “Margantevile," and Buffet has the nght to object if his song 's publicty 
performed without his permission. (In practice, he would not “object” but rather seek 2 
payment of royalties.) A disco open to the public is a public place; the playing of a CD Is 4 
“performance:;” and the playing of a CD at a place open to the public is defined in the law as 
a “public performance.” Buffet can complain if he is not being compensated. 


But there is a second copyright on this CD: it is on the way 2-Live Crew have created anc 
recorded their particular performance. This is the “sound recording” copyright, as distinct 
from the “composition’ copynght. Let us assume that 2-Live Crew is the owner of the 
copyright in the particular way they perform the song on the CD. They would own a separate 
copyright in the “sound recording” embodied by the CD. Can they also object to the disco s 
publicly performing their sound recording? No, they cannot: owners of sound recording 
copyrights do not have the right to object to public performances. So the disco owner owes 
nothing to 2-Live-Crew. 


if all this sounds inconsistent, it is: it is nonetheless the way the law is written. 


The copyright owner's right to object to the public performance of a “sound recording” by 
means of a ‘digital audio transmission’ is a little different, however. 


What was intended in this provision was that digital transmissions, which permit exact 
reproduction, should be disallowed if the transmitter is making money from the particular 
transmission. The way that general concem is reflected in the Copyright Act is that owners of 
copyright in sound recordings may object to the digital transmission, through an 
interactive service, for which a subscription payment is made. Each of these elements 's 
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more or less defined in the Act, but the definitions and the provision overall are extraordinanly 
complicated. 


Quite clearty, one thing not allowed (at least not without the copyright owner's permission) 
would be an Internet service that, for a monthly fee, allowed customers to choose the songs 
they wanted, and have those songs “played” over the Internet in digital format. 


What is less clear is whether an archive that charged a monthly or annual fee for 
researchers, and that included digital versions of music, would be allowed to provide its 
services without permission. Owners of copyright in the musical compositions car 
certainly object to (or charge for) this practice. The question is whether the owner of copynght 
in the associated sound recordings could object or not. The pravision in the law about 
digital transmissions is so new that we just do not know how it is going to be interpreted. 


A big exception to the nghts of authors is the concept of “fair use.” Essentially this concept 
says that some uses of copyrighted works are deemed by the law to be either of so little 
harm to the copyright owner, or of so great a benefit to others, that the use is ‘fair’ and the 
user cannot be sued for infringement. 


Note that “fair use” does not come into the picture unless a work is otherwise copynghted. 
and the use would otherwise be a violation of the owner's rights. That means that making 
copies of a work that is in the public domain is perfectly legitimate, not because it is a “fair 
use.” but rather because the work is not copyrighted to start with, so we don't need to react 
the question of fair use. Similarly, if one plays a CD at home, we don't neec to reach the 
question of fair use because a private performance is not a violation of the owners nghts ir 
the first place. 


Fair use is designed to be “context-sensitive.” That is, it tums on the circumstances of each 
particular case. That means that it is both flexible (that's good), and also hard to predict (not 
so good). Courts look at four ‘factors’ in any fair use case and try to draw an overall 
assessment of the situation. The factors are: 


1. Purpose and character of the use (To make money? To further scholarshi07?) 


2. Nature of the copyrighted work (Highly creative fiction? A list of company inventory 
numbers?) 


3. Amount used (Did you copy or perform the whole thing? Just a tiny excerpt?) 


4. Effect on the market (Will the use, if it were to become wide-spread and no royalties 
were paid, deprive the owner of significant revenue?) 


Many people think that “educationa? purposes are automatically a fair use, but there s 
nothing automatic about it. Non-profit, educational uses are certainly in the ‘favored’ 
category under “purpose and use,” but one must still look at the other factors. For example. 
copying an entire textbook for a class to save the money of buying textbooks would almost 
certainly not be a fair use, largely because the “amount used” would be the entire work, and 
the negative effect on the market—here, the textbook market—would be “very substantial.” 


On the other hand, copying a newspaper article from yesterday's paper to hand out to 
today’s class in political science would almost certainly be a fair use. Although the amount 
taken is “all of the article,” the purpose is educational; the nature of the work is fairly factual 
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(the more factual a work, the less it is protected); the effect of deeming such copying to be a 
fair use on sales of the newspaper is negligible; and the effect of deeming it a fair use on the 
market for licensing spontaneous classroom copying is also negligible. 


What about archives generally? 


Now we are in a position to talk about archives and copyright. What might be the issues? 
Well, to start with, “archives” are explicitly mentioned several times in the Copyright Act 
Section 108, for example, is a fairly lengthy provision dealing specifically with “libraries and 
archives.” The provision was adopted primarily for what we think of as libraries and archives 
in the physical sense: a public library of books and magazines, a university library of books 
and scholarly joumals, etc. And, as is so common with the Copyright Act, the nghts and 
responsibilities defined in section 108 are primarily aimed at just those sorts of tangible 
materials: books. journals, and magazines. So the application of this section to an electronic 
archive of Internet materials is an exercise in interpretation and a bit of speculation. 


We can start with what section 108 says and what it means for physical libraries anc 
archives, but please remember this: as | discuss the nghts that copynght owners’ have 
and don't have, | am talking about the situation that obtains in the absence of agreement ar 
permission otherwise. |n other words, when | say “an archive is allowed to do this but not 
allowed to do that, | mean “in the absence of permission from the copyright owner. ar 
archive is allowed ...” etc. If copyright owners give permission for something, then that 


changes everything. 


For example, authors of books have an absolute nght to prevent the reproduction and 
distribution of their books, but most are willing to waive that nght in order to get a publisher to 
reproduce and distribute their books. So although it’s true that “you are not allowed to copy 
and distribute an author's books,” authors routinely give permission for exactly that if they 
want their matenal to be read by anybody. 


Section 108’s rules 


Libranes and archives (hereafter I'll just say “archive’) can make copies of materials and give 
the copy to patrons under certain conditions, for certain, defined. purposes. Five conditions 


apply to all such copying, regardless of purpose. 


(1) that no more than one copy be made (at a time, for a given patron), so that the copying 
never becomes “systematic” or a substitute for regular subcriptions or purchases; 


(2) that the copying is of textual materials and not of music, pictures, movies, other audio- 
visual works, and the like (except for TV news programs); 


(3) that the archive not be making commercial advantage cf the copying; 


(4) that the archive is one either open to the public generally, or at least open to researchers 
besides just those working for the institution that operates the archive; and 


(5) that any copies carry a “notice” of copyright, e.g., “© 1997 J. Doe.” 
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If those five essential conditions are satisfied, then any one of a number of additional, defined 
Purposes may be used to justify the copying. Many of these purposes are defined in more 
detail in the statute than | will surmmarize here, but this will convey the idea. 


Archive copying for patrons that meets the above five conditions is okay if it is also either: 
(a) made as a facsimile copy of an unpublished work for purposes of preservatian; or 


(b) made as a facsimile copy to replace another copy that was lost or stolen, and that 
cannot otherwise be obtained at a “fair price;" or 


(c) made of an excerpt of something larger, typically a single article from a journal or a 
single chapter from a book, and the patron intends to use the copy for study or 
research; or 


(d) made of an entire work like a book, if made for the patron's study or research and a copy 
cannot otherwise be obtained at a fair price. 


Notice that all these rules apply to an archive defivering something to a patron. Although the 
statute does not say so explicitly, almost certainly an implicit requirement of section 108 !s 
that the archive or archive originally must have obtained its own copies through lawl 
means. That is, an archive that was created by stealing all the books from Bames and Noble 
would not be allowed to claim that it was authorized to make copies for patrons under this 
section. 


With online, electronic archives, two new issues arise. First. how does section 108 apply to 
digital materials that are only available on site? Second, how does it apply to an online 
archive that is accessible remotely, say over the Internet? 


In practice, these two elements are likely to coalesce. The most likely electronic archive 
would both be of digital materials and atso be remotely accessible. But it will help in thinking 
through the questions to take things one step at a time. So let us first imagine an “ordinary” 
archive that wants to create digitized versions of works now in print for some of the purposes 
spelled out in section 108. May it do so? 


Physical archives 


First of all, section 108 applies primarily to textual materials—audio-visual works like 
movies, as well as musical compositions and images. are simply not within the section‘s 
purview. Therefore, copying printed images, sheet music or CD's, video-taped movies, and 
the like is off limits even for reproduction in similar media, and would certainly be off limits if 
converted to electronic format. 


For textual materials, recall that section 108 authorizes four particular types of archive 
copying for patrons: for preservation, for replacement of lost or stolen copies, in small 
amounts as with an article from a book, and of entire works if they cannot otherwise be 
bought. The first two of these provisions, the ones conceming preservation and replacement, 
are qualified by a requirement that the copies be in “facsimile form.” What does that 
mean? 
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The one thing we know it means is that when ‘facsimile copies” are authorized, that 
authorization does not include the creation of full-text searchable electronic versions of the 
materials. Clearly, paper-based photocopying was envisioned and authorized. Just as 
clearly, OCR scanning into a text database was also envisioned and not authorized. 
Unfortunately, what is not clear is this: whether a “facsimile copy" can be an “electronic 
facsimile” in the form of a scanned image of a page of text that is left as an image and not 
Converted into searchable text. 


My own guess is that it would be allowed if patrons could not themselves convert the image 
into searchable text. Since such a conversion is, however, presently quite possible (OCR 
software, and fax software that includes OCR capability, do exactly this), my conclusion is 
that section 108 does not authorize archives to give out copies of printed textual matenals in 
any digital format at all. 

if the original archive copy is itself digital, however, then a digital copy would presumably be a 
“facsimile copy’ and would be authorized. For example, if an archive has bought two copies 
of a CD-ROM encyclopedia that contains only text (or images that merely illustrate the text), 
and one of the CD-ROMs has been stolen, and an unused replacement cannot be obtainec 
at a fair price, then the archive would be authorized to make a copy of the remaining CD- 


ROM 


Online libraries and archives 


Esocerpts 


Now let us shift to online libraries and archives. What changes. ff anything, when an archive 
no longer exists in physical space but is a resource on the Internet? 


The biggest change this makes is that an online archive is not likely to be giving out tangible 
“copies” of anything to patrons. More likely it will provide remote access to its database anc 
allow online search and retrieval, Right away, that raises the question whether section 108 
applies at all, since the section is directed toward “reproducing copies” and “distributing 
copies,” neither of which seems to have much to do with “online searching and browsing. * 


There is much to be said on this very issue, but to get to the point: | think that a court faced 
with the issue would conclude that allowing online access does constitute the making 
and distributing of a copy of the work in question. This conclusion is far from certain, but 


| think it likely 


The parts of section 108 that apply to an archive preserving its own works, or replacing works 
lost or stolen, are thus inapplicable to the situation of access by others. The question left is 
whether an archive can allow patrons access to its materials under the sections of 108 that 
deal with the copying of excerpts for research, or the copying of whole works for 
research when copies cannot otherwise be bought for a fair price. 


Remember that browsing materials online may be considered by courts to constitute the 
making of a copy of the materials. If that eventually proves not to be the case, and no other 
equivalent amendments are made to the Copyright Act, then what follows will no longer be of 
concem to archives. So what follows is based on the assumption that “browsing” in fact 


equals “copying” for copyright purposes. 


The first provision, allowing the archive to copy and distribute excerpts for research, might 
well be applicable to an online digital archive: a patron browsing the archive might end up 
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inchs only an excerpt of another work, and be doing so for research purposes. If that's 
le, then the archive is safe under section 108. (But don't forget that section 108 does not 
apply to non-textual material at all, so an archive that allows patrons online browsing of 
images, sounds, video, and so on would not be safe under section 108, though it might be 
safe under the fair use provision). 


Of course, if the archive features ful-text retrieval such that when a user makes a “hit’ in a 
search, it results in an entire work being displayed, then the “excerpt” clause would no longer 
apply. In that case, the archive could not rely on section 108 to avoid an infringement claim 


by the copyright owner. 


Whole texts 


The second 108 provision, that for copying whole works when needed for research anc 
when copies cannot otherwise be bought, similarly may or may not be applicable. This 
provision would offer the strongest safe harbor for an archive that preserved “out of print 
materials. That was what the clause about “not otherwise available at a fair price’ wes 


designed for. 
“digital, textual materia!s 


In the Internet context, one SUPposes that the analogy would be to 
textual materials— 


no longer available anywhere.” But again, even this provision applies to 
not to images. sounds, and so on. 


Capynght is complicated. Although the essential rules can be briefly stated, the exceptiors 
and permutations to the rules depend on context, on purpose, on the nature of the 
copyrighted matenals, and so on. Many of the rules were designed for the print age, such 2s 
those that allow libraries and archives to make single copies of excerpts of works, or entire 
works that are out of pnnt. These rules only uncomfortably fit the concept of an online digrtal 
library or archive. They require at best thoughtful interpretation to apply them to the digital 
context, and at worst, educated guesswork about how a court would likely apply them. 


As a result, one cannot easily or concisely summarize the copyright issues involved in 
archiving. At the risk of greatly oversimplifying matters: online archives can do little collecting 
and assembly of information without permission, and even less distribution without 
permission. if current court interpretations of the copynght term “copy” persist, then even 
allowing users to browse an online archive infringes the nghts of the owners of copyright in 


the archived matenals. 


With permission from the relevant copyright owners, of course. anything can be done. but it 
appears that a substantial amount of permissions will be needed under our current law 


before much of anything can be done. 


